
 
AGENDA 

 
ORMOND BEACH 

BOARD OF ADJUSTMENT AND APPEALS  
 
 

September 7, 2011 
ORMOND BEACH CITY COMMISSION CHAMBERS 7:00 P.M. 

I. ROLL CALL 

II. APPROVAL OF THE MINUTES 
A. August 8, 2011 

III. NEW BUSINESS  

A. Case No. 11V-103:   831 East Lindenwood Circle,  playhouse,  side 
yard variance. 
This is a request submitted by Christina Remigio, property owner of 831 
East Lindenwood Circle to permit a 4.5’ side yard variance to allow a 
playhouse at a setback of 3’ from the north side property line, abutting 841 
East Lindenwood Circle, where the Land Development Code requires a 7.5’ 
setback. 

B. Case No. 11V-100:   198 South Atlantic Avenue (Souvenir City), 
building addition- side yard variance. 
This is a request for a side yard setback variance submitted by Richard 
Dixon, P.E., Anderson-Dixon, LLC, on behalf of the property owner John 
Paspalakis of 198 South Atlantic Avenue.  The property at 198 South 
Atlantic Avenue is zoned as B-7 (Highway Tourist Commercial) and Chapter 
2, Article II of the Land Development Code, Section 2-28.B.9.c., requires a 
side yard setback of 10’ to the property line.  The existing building at 198 
South Atlantic Avenue has an existing north side yard setback of 1.3’. The 
applicant is requesting a 8.7’ side yard variance to allow the construction of 
a building addition with a resulting setback of 1.3’ to match the existing 
building plane. 
 

IV. OTHER BUSINESS 

V. ADJOURNMENT  



M I N U T E S  
BOARD OF ADJUSTMENT 

 

August 8, 2011                                                                                      7:00 p.m. 

City Commission Chambers 
22 South Beach Street 
Ormond Beach, Florida 
 

I. ROLL CALL 
Members Present Staff Present 
Ryck Hundredmark Steven Spraker, AICP, Senior Planner 
Dana Smith Ann-Margret Emery, Deputy City Attorney 
Norman Lane Chris Jarrell, Minutes Technician 
Dennis McNamara  
Tony Perricelli 
 

II. APPROVAL OF MINUTES 

The minutes of the May 4, 2011 meeting were approved as presented.  The 
minutes of July 6, 2011 meeting were approved as presented.   

III. OLD BUSINESS  
There was no old business to be discussed.   

IV. NEW BUSINESS 

A. Case No. 11V-094:  103 Ocean Shore Boulevard – Oceanfront Yard Setback 

Mr. Spraker stated that this was a request for an ocean yard setback variance at 
103 Ocean Shore Boulevard.  Mr. Spraker presented the staff report and 
indicated that the parcel south of the property is vacant.  Mr. Spraker stated that 
the variance request was to square off the existing building plan with a hard roof 
porch addition.  Mr. Spraker said the required ocean yard setback was calculated 
as 39.70’ per the survey and the applicant is requesting a 7.02’ ocean yard 
variance to allow a hard roof porch addition to square off the existing house at a 
setback of 32.68’ to match the building setback line.  Mr. Spraker stated that the 
applicant has provided letters of no objection from the abutting property owners.  
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Mr. Spraker concluded that staff is recommending approval of the variance 
request based on the non-conforming criteria of the Land Development Code.   

Robert A. Merrell III, Esquire, of Cobb and Cole, 150 Magnolia Avenue, Daytona 
Beach stated that the property owner and architect were available to answer any 
questions.  Mr. Merrell stated that the adjoining property owners did not object to 
the variance request.  Mr. Merrell said that the averaging of the oceanfront yard 
was designed to protect neighboring property views and that their neighbors had 
no issue with the variance.   

Mr. Merrell made the following points: 

1. As he experienced with other oceanfront development, the shoreline along the 
beach was not always straight, but the intent of the Ordinance is to ensure that 
view lines are maintained.   

2. The application fits well into the squaring off provision of the Land 
Development Code.   

3. The covered porch would assist to provide temperature control and shade for 
the house and its residents during the sunrise. 

Mr. Lane inquired if it were a vacant lot, the average setback would be 
approximately 40’.  Mr. Merrell stated that the calculation would need to include 
houses that were not a part of this survey, but that it is an approximate average.   

Mr. Lane inquired to the impact of the vacant lot if the variance were to be 
approved and if the porch addition would block the abutting property owner’s 
viewing angle.  Mr. Merrell responded that the future resident would see the exact 
same structure that is present today and that the addition is an open porch and 
does not block the viewing angle.   

Mr. McNamara asked for verification that the LDC specifically allows the squaring 
off of non-conforming buildings.  Mr. Spraker verified that the LDC did allow for 
the squaring off of non-conforming structures.  

Mr. Perricelli made a motion to approve the variance, as presented. 

Mr. Hundredmark seconded the motion, which was approved by unanimous 
vote.  

Chair McNamara advised the applicant that the variance approval would expire in 
one year.  
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IV. DISCUSSION 

V. ADJOURNMENT  

As there was no other business, the meeting was adjourned at 7:13 p.m. 
 
 Respectfully submitted, 
 
 
 
 ________________________________    
 Steven Spraker, AICP, Senior Planner 

 
 
ATTEST: 
 
 
 
___________________________________ 
Dennis McNamara, Chairman 
 
 
 
 

 
Pursuant to section 286-0105, Florida Statutes, if any person decides to appeal any 

decision made by the board of adjustment with respect to any matter considered at this public 
meeting, such person will need a record of the proceedings and for such purpose, such person 
may need to ensure that a verbatim record of the proceedings is made, including the testimony 
and evidence upon which the appeal is to be based. 

All persons appealing to the board of adjustment must be present, or represented at the 
public hearing scheduled for the consideration of his request.  Failure to be present or to be 
represented, results in the automatic refusal by this board to grant permission for any variance.  In 
order to allow the meeting to proceed in an orderly fashion, the board, by motion, may limit the 
time allowed for remarks concerning a specific agenda item to a maximum of thirty (30) minutes 
for city staff, the designated representative of the applicant and the designated representative of 
any organized group and to five (5) minutes for members of organizations and other individual 
speakers.  Additional time shall be allowed to respond to questions from the board. 

Persons with a disability, such as a vision, hearing or speech impairment, or persons needing 
other types of assistance and who wish to attend city commission meetings or any other board of 
committee meeting may contact the city clerk in writing, or may call 677-0311 for information 
regarding available aids and services. 



STAFF REPORT 
City of Ormond Beach 

Department of Planning  
DATE: August 31, 2011 

SUBJECT: 831 East Lindenwood Circle, playhouse, side yard 
variance 

APPLICANT: Christina Remigio, property owner of 831 East 
Lindenwood Circle 

FILE NUMBER: 11-103 

PROJECT PLANNER: Steven Spraker, AICP, Senior Planner 

INTRODUCTION:  
This is a request submitted by Christina Remigio, property owner of 831 East 
Lindenwood Circle, to permit a 4.5’ side yard variance to allow a playhouse at a setback 
of 3’ from the north side property line, abutting 841 East Lindenwood Circle, where the 
Land Development Code requires a 7.5’ setback. 

BACKGROUND:  
The property is designated as “Low Density Residential” on the City’s Future Land Use 
Map (FLUM) and is zoned R-3 (Single Family Medium Density) on the City’s Official 
Zoning Map. The existing use of the property is consistent with the FLUM designation 
and zoning district.   

Adjacent land uses and zoning: 

 
Current Land Uses 

Future Land Use 
Designation Zoning 

North Single-Family House “Low Density Residential” R-3 (Single Family 
Medium Density) 

South Single-Family House “Low Density Residential” R-3 (Single Family 
Medium Density) 

East Single-Family House “Low Density Residential” R-3 (Single Family 
Medium Density) 

West Single-Family House “Low Density Residential” R-3 (Single Family 
Medium Density) 
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Site Aerial 

831 East  
Lindenwood 
Circle 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Picture of Playhouse 
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The variance application seeks to allow a playhouse at a 3’ side yard setback.  The 
general regulations of the Land Development Code, Section 2-50.A.2., requires 
accessory uses to be setback 7.5’ to the side property line.  The construction of the 
playhouse began in 2010 without a building permit.  The property owner has stated that 
they were unaware that a playhouse would require a building permit.  Once notified by 
the code enforcement department that a permit was required, the property owner 
applied for and was granted a building permit in November 2010 for the playhouse at a 
3’ setback.  The permit was granted a 90-day extension in May 2011 and a second 
extension in August 2011 pending the outcome of the variance application.   
Playhouses have presented a challenge to regulate and when building permits are 
required.  Certain playhouses, such as can be bought at Toys R US, would not require a 
permit because they are not anchored and do not require footings.  Planning staff 
acknowledges that the permit issued in May 2010 was done in error and the permit 
should have not been issued with a 3’ setback based on the size and scope of the 
proposed playhouse.   The side yard setback should be the 7.5’ as required in the 
general regulations for accessory structures.   
The City received a complaint regarding the subject playhouse.  On July 29, 2011 staff 
conducted a site visit to adjacent properties.  The neighbor to the north side of the 
property at 841 East Lindenwood Circle is where the setback encroachment has 
occurred.  The property owner indicated that they had no objection to the playhouse.  
As part of the variance application, the property owner has provided a letter of no 
objection. 
The property owner at 838 North Ridgewood Avenue is the rear yard neighbor. The 
property owner of 838 North Ridgewood Avenue stated that they have concerns 
regarding the height of the structure and the ability of individuals to see into their 
backyard and pool.  The playhouse exceeds the required 7.5 setback along this 
property line. Staff inquired if a board with no windows that acted as a wall along the 
east side of the playhouse would resolve the neighbors concern.  The applicant has 
agreed that the playhouse east wall would have no windows. The neighbor at 838 North 
Ridgewood Avenue stated this would help, but the height and impact to their privacy 
was their primary concern.   

ANALYSIS: 
The Land Development Code requires a 7.5’ side and rear yard setback for playhouses.  
Based on a review of the permit, Planning staff made an error in allowing a permit to be 
issued with a 3’ setback for the playhouse.  While the property owner has applied for the 
variance, the City has incurred the cost of the application.  There are two potential 
alternatives: 
Potential Alternatives: 

1. Grant the applicant’s request for a 4.5’ variance with a resulting 3’ setback from 
the required 7.5’ side yard setback.   

2. Deny the variance request and require the playhouse structure to be moved to 
meet the 7.5’ side yard setback. 
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CONCLUSION:   
Chapter 1, Article II, Section 1-16.D.2, of the Land Development Code states, “The 
Board of Adjustment and Appeals shall first determine whether the need for the 
proposed variance arises out of the physical surroundings, shape, topographical 
condition, or other physical or environmental conditions that are unique to the specific 
property involved and are not the result of the actions of the applicant. If the basis for 
the request is the unique quality of the site, the Board shall make the following 
required findings based on the granting of the variance for that site alone. If, however, 
the condition is common to numerous sites so that requests for similar variances are 
likely to be received, the Board shall base its findings on the cumulative effect of 
granting the variance to all who may apply.”   

The Board must consider the following criteria established in Chapter 1, Article II, 
Section 1-16.D.4, of the Land Development Code for the expansion of the non-
conforming structure: 

1. Special conditions and circumstances exist which are peculiar to the land, 
structure, or building involved and which are not applicable to other lands, 
structures, or buildings in the same zoning district.   
Argument for the variance:  The special condition is that the location of the house 
and pool limits the area available for the playhouse, slide and ladder.   
Argument against the variance:  The playhouse could be shifted 4.5’ and would 
leave 3.5’ between the playhouse and screen enclosure for the pool.  The area 
between the house and pool would be limited. 

2. The special conditions and circumstances do not result from the actions of 
the applicant. 
Argument for the variance:  The house and pool were in place prior to the 
construction of the playhouse.  In addition, a permit was issued by the City to 
allow a setback at 3’ to the side yard and additional construction commenced.  
Once notified of the setback issue after the permit was issued, the property 
owner stopped work on the playhouse.   
Argument against the variance:   The property owner started the playhouse prior 
to obtaining a building permit.  It has been stated that they did not realize that a 
playhouse would require a permit.  The property owner did apply for a permit and 
was granted same with a 3’ side yard setback shown. 

3. Literal interpretation of the provisions of these zoning regulations would 
deprive the applicant of rights commonly enjoyed by other properties in the 
same zoning district under the terms of these zoning regulations and 
would work unnecessary and undue hardship on the applicant. 
Argument for the variance:   Playhouses are commonly enjoyed in residential 
districts and vary greatly in size and scope.  The size and height of this 
playhouse is unique in terms of its height, but playhouses are permitted under 
the Land Development Code with a 7.5’ side and rear yard setback.   The 
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hardship is based on the location of the existing house and pool in relationship to 
the playhouse.  Movement of the playhouse to meet the setback would actually 
put it in a location closer (more in the middle of the yard) to the rear yard 
neighbor who has expressed concerns regarding the playhouse.   
Argument against the variance:   While playhouses are a common accessory 
use, the height of this playhouse is 14’ to the canopy roof or 15.5’ to the top of 
the highest point of the roof.  Based on the size of the playhouse it should be 
required to meet the 7.5’ setbacks.  While the distance between the pool and 
house are limited, a playhouse could still be located in the backyard. 

4. No practical alternative exists and the variance, if granted, is the minimum 
variance that will make possible the reasonable use of the land, building, or 
structure. 
Argument for the variance:  The requested setback variance is the minimum to 
allow the functional use of the playhouse structure.  The adjoining neighbor at 
841 East Lindenwood Circle does not object to the setback encroachment (see 
letter).  It is understood that the rear neighbor has concerns with privacy and the 
size and height of the structure.  The existing location is the furthest point away 
from their property line and meeting the setback would place the playhouse 
closer to the middle of their property.   
Argument against the variance:   The side and rear setbacks of 7.5’ are minimal 
based on the total height of 15.5’ and should be met.  The relocation of the 
structure is possible and while relocation may limit access and the design of the 
play equipment, there should be at a side yard setback of 7.5’. 

5. The variance request is not based exclusively upon a desire to reduce the 
cost of developing the site. Financial disadvantages or physical 
inconvenience to the applicant shall not in and of themselves constitute 
conclusive proof of unnecessary hardship. 
Argument for the variance:  The variance is not based exclusively on the desire 
to reduce the cost of the construction of the project.  The location was selected 
prior to the property owners knowing a variance would be required and is the 
best location for this structure.        
Argument against the variance:   The variance is sought to allow the existing 
structure to stay in its current location.  While there would be expenses incurred  
to move the structure, the variance is not sought exclusively upon a desire to 
reduce the cost of developing the site.       

6. The proposed variance will not substantially increase congestion on 
surrounding public streets, the danger of fire, or other hazard to the public. 
Argument for the variance:  The request will not increase congestion, fire danger 
or public hazards.  A 20’ rear yard setback is commonplace in newer 
developments throughout the City, such as the Deer Creek and Creekside 
subdivision.        
Argument against the variance:   None.  The variance will not create any hazards 
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to the public.       

7. The effect of the proposed variance is in harmony with the general intent of 
this Code and the specific intent of the relevant subject area(s) of the Code 
and will not substantially diminish property values in, nor alter the 
essential character of, the area surrounding the site. 
Argument for the variance:  The request will not diminish property values or alter 
the residential character of the surrounding area.  Playhouses are permitted 
within residential properties at a setback of 7.5’ for the rear and side property 
line.  The existing Land Development Code does not limit the height of 
playhouses other than what is the maximum height of the zoning district.      
Argument against the variance:  In discussing the variance with the property 
owner abutting the rear yard, staff understands that they believe that the 
playhouse will diminish the value of their property and reduce the privacy of their 
backyard and pool.  The variance is not to allow or not to allow the playhouse 
structure.  The playhouse is allowed under the current Land Development Code 
regulation.   There is separate research regarding land development regulations 
for playhouse structures ongoing.   The sole issue for the variance is the location 
of the playhouse and whether or not the existing side yard setback of 3’ should 
be allowed or if the structure should be required to move to the required 7.5’ 
setback.   

8. Granting the variance requested will not confer on the applicant any 
special privilege that is denied by this Code to other lands, buildings, or 
structures in the same zoning district. 
Argument for the variance:  The purpose of the variance process is to confer 
rights that are denied to a particular applicant because of a special condition or 
unique circumstance for their property. Playhouses are commonly enjoyed in 
residential districts and are not a special privilege.   
Argument against the variance:  The playhouse can be relocated to a 7.5’ 
setback or on the south side of the pool and the application would allow a special 
privilege.     

RECOMMENDATION: 
In reviewing the application, staff has arrived at the following conclusions:   

1. The playhouse was started without a building permit.  The building permit allowed 
a 3’ setback that is in error based on the general regulations for all accessory 
structures requiring a 7.5’ setback unless otherwise specially exempted.   

2. The applicant has agreed to construct a wall along the east portion of the 
playhouse to provide a solid screen so that the view of any individuals using the 
playhouse is blocked from the property located at 838 North Ridgewood Avenue. 

3. The neighbor at 841 East Lindenwood Circle, along the side yard where the 
encroachment has occurred has no objections to the variance.  The neighbor to 
the east has objected to the playhouse structure based on the height and the 
lack of screening of the structure. 
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4. There is no encroachment to the rear property line and the playhouse exceeds 
the required setback of 7.5’. 

5. The sole issue of the variance application is the placement of the structure, either 
at 3’ as requested to the side lot line or 7.5’ as required by the Land 
Development Code.  The existing Land Development Code regulations allow a 
playhouse structure at 7.5’ to the rear and side property lines.   

Based on the conclusions listed above, it is recommended that the Board of Adjustment 
and Appeals APPROVE a 4.5’ side yard variance to allow a playhouse at a setback of 3’ 
from the north side property line, abutting 841 East Lindenwood Circle, where the Land 
Development Code requires a 7.5’ setback.   
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STAFF REPORT 
City of Ormond Beach 

Department of Planning  
 

DATE: August 31, 2011 

SUBJECT: 
198 South Atlantic Avenue, Souvenir City, side yard 
variance 

APPLICANT: 
Richard Dixon, P.E., Anderson-Dixon, LLC, on behalf of 
the property owner John Paspalakis 

FILE NUMBER: V-11-100 

PROJECT PLANNER: Steven Spraker, AICP, Senior Planner 

INTRODUCTION:  
This is a request for a side yard setback variance submitted by Richard Dixon, 
P.E., Anderson-Dixon, LLC, on behalf of the property owner John Paspalakis of 
198 South Atlantic Avenue.  The property at 198 South Atlantic Avenue is zoned 
as B-7 (Highway Tourist Commercial) and Chapter 2, Article II of the Land 
Development Code, Section 2-28.B.9.c., requires a side yard setback of 10’ to 
the property line.  The existing building at 198 South Atlantic Avenue has an 
existing north side yard setback of 1.3’. The applicant is requesting a 8.7’ side 
yard variance to allow the construction of a building addition with a resulting 
setback of 1.3’ to match the existing building plane. 

BACKGROUND:  
The property is designated as “Tourist Commercial” on the City’s Future Land 
Use Map (FLUM) and is zoned B-7 (Highway Tourist Commercial) on the City’s 
Official Zoning Map. The adjacent land uses and zoning for the surrounding 
properties are that of the subject property.  

Adjacent land uses and zoning: 

 
Current Land Uses 

Future Land Use 
Designation Zoning 

North Commercial – I-HOP “Tourist Commercial” B-7 (Highway Tourist 
Commercial) 

South Offices “Tourist Commercial” B-7 (Highway Tourist 
Commercial) 

East Hotel/Timeshare “Tourist Commercial” B-7 (Highway Tourist 
Commercial) 

West Single-Family House “Low Density Residential” R-3 (Single Family 
Medium Density) 
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Area of proposed addition: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Side yard 
encroachment 

Side yard 
encroachment 
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The Volusia County Property Appraiser’s website shows that the building at 198 
South Atlantic Avenue was built in 1976.  The Property Appraiser’s website also 
shows that the current property owner purchased the property in 1995.  The 
property owner is proposing a significant renovation of the building that will 
require compliance to one of the City’s four adopted architectural styles. 
ANALYSIS:   
The property owner is seeking to renovate the existing structure and desires to 
extend the building by 9.75’ to the front yard setback of 20’.   The existing 
building is setback 1.3’ from the north side property line and the expansion would 
be a side yard encroachment of 8.7’.  During the application process there was 
discussion of constructing the building meeting the side yard setback but there 
was a conclusion that the building would be out of scale. There was a staff 
discussion at what point should the variance be required.  One option was to 
perform the building renovation that complied with the setback and then come 
back to apply for the “squaring off” variance provision.  In staff’s analysis, this 
was not an efficient way to proceed with the building renovation or construction.  
Staff is viewing the application as the squaring off of a non-conforming structure 
based on the allowable buildable area between the existing building and front 
yard setback.  
Potential Alternatives: 

1. Grant the applicant’s request and permit a 1.3’ side yard setback, 
granting a 8.7’ variance to the required 10’ side yard setback for a 85 
square foot building addition to square off the existing building. 

 The existing structure has a 1.3’ setback and abuts the parking area for 
the I-HOP restaurant.   

2. Deny the request as presented and require the building expansion to 
meet the side yard setback. 
This option would allow a 390 square foot addition and would not allow the 
85 square feed to square off the northeast corner of the building. 

Neighbor Input: 
Staff was contacted by a representative of the property owner to the south of 198 
South Atlantic Avenue and they had no objection to the request.  Staff has not 
received any other input on the variance request. 
CONCLUSION:   
Chapter 1, Article II, Section 1-16.D.2, of the Land Development Code states, 
“The Board of Adjustment and Appeals shall first determine whether the need for 
the proposed variance arises out of the physical surroundings, shape, 
topographical condition, or other physical or environmental conditions that are 
unique to the specific property involved and are not the result of the actions of 
the applicant. If the basis for the request is the unique quality of the site, the 
Board shall make the following required findings based on the granting of the 
variance for that site alone. If, however, the condition is common to numerous 
sites so that requests for similar variances are likely to be received, the Board 
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shall base its findings on the cumulative effect of granting the variance to all who 
may apply.”   
The Board must consider the following criteria established in Chapter 1, Article II, 
Section 1-16.D.4, of the Land Development Code for the expansion of the non-
conforming structure: 
1. The property where the structure is located meets the minimum lot 

area standards for the zoning district, as specified in Chapter 2, 
Article II.   
Argument for the variance:  The B-7 zoning classification requires a total 
lot area of 20,000 square feet.  The subject property is an older lot of 
record and has a property lot area of 15,753 square feet.  The fact that the 
lot is below the minimum square footage requirements demonstrates that 
meeting the setbacks would be difficult.      
Argument against the variance:  The lot size is less than 20,000 square 
feet and the application should be denied.                                              

2. There are no other ways of altering the structure that will not result 
in increasing the nonconforming cubic content of the structure.   
Argument for the variance:  Staff reviewed different locations and 
alternatives and is unable to find another method to create the front 
addition that would meet the required dimensional setbacks.   There are 
no other methods of altering the structure and complying with the sided 
setbacks.  Staff views the application as an investment in an older 
property in the South Atlantic Avenue corridor which the City is attempting 
to redevelop and seek private investment. 
Argument against the variance:   The building can be expanded up to the 
side and front yard setbacks up to 390 square feet.  This would eliminate 
the 85 square feet located in the north side yard setback. 

3. The proposed expansion will be consistent with the use of the 
structure and surrounding structures, given that the use is permitted 
by right, conditional use or Special Exception in the zoning district 
within which the structure is located.   
Argument for the variance:  The existing retail sales use as a permitted 
use and fits in well with the surrounding restaurant and transient lodging 
uses.               
Argument against the variance:   None.            

4. The proposed expansion effectively “squares-off” an existing 
building, or does not extend beyond the furthest point of an adjacent 
building on the site.   
Argument for the variance:  The building expansion shall square off the 
front plane of the building and does not extend beyond the furthest point of 
a building on the site that meets the front yard setback. 
Argument against the variance:   None. 
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5. The proposed expansion is in scale with adjacent buildings.   
Argument for the variance: The proposed addition has no impact to the 
scale with adjacent buildings and will provide an architectural upgrade to 
the existing building. 
Argument against the variance:   The existing building is already located in 
the side yard setback and should not be permitted to further encroach into 
the setback. 

6. The proposed expansion will not impact adjacent properties by 
limiting views or increasing light and/or noise.   
Argument for the variance: The expansion will not impact adjacent 
properties by limiting views or increasing light or noise.     
Argument against the variance:   None. 

 
RECOMMENDATION: 
It is recommended that the Board of Adjustments and Appeals APPROVE a 8.7’ 
side yard variance to allow a setback of 1.3’ along the side yard setback for a 
building addition to square off the proposed building plane at 198 South Atlantic 
Avenue. 



Area of proposed addition: 
 
 

Side yard 
encroachment 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Side yard 
encroachment 
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The Volusia County Property Appraiser’s website shows that the building at 198 
South Atlantic Avenue was built in 1976.  The Property Appraiser’s website also 
shows that the current property owner purchased the property in 1995.  The 
property owner is proposing a significant renovation of the building that will 
require compliance to one of the City’s four adopted architectural styles. 
ANALYSIS:   
The property owner is seeking to renovate the existing structure and desires to 
extend the building by 9.75’ to the front yard setback of 20’.   The existing 
building is setback 1.3’ from the north side property line and the expansion would 
be a side yard encroachment of 8.7’.  During the application process there was 
discussion of constructing the building meeting the side yard setback but there 
was a conclusion that the building would be out of scale. There was a staff 
discussion at what point should the variance be required.  One option was to 
perform the building renovation that complied with the setback and then come 
back to apply for the “squaring off” variance provision.  In staff’s analysis, this 
was not an efficient way to proceed with the building renovation or construction.  
Staff is viewing the application as the squaring off of a non-conforming structure 
based on the allowable buildable area between the existing building and front 
yard setback.  
Potential Alternatives: 

1. Grant the applicant’s request and permit a 1.3’ side yard setback, 
granting a 8.7’ variance to the required 10’ side yard setback for a 85 
square foot building addition to square off the existing building. 

 The existing structure has a 1.3’ setback and abuts the parking area for 
the I-HOP restaurant.   

2. Deny the request as presented and require the building expansion to 
meet the side yard setback. 
This option would allow a 390 square foot addition and would not allow the 
85 square feed to square off the northeast corner of the building. 

Neighbor Input: 
Staff was contacted by a representative of the property owner to the south of 198 
South Atlantic Avenue and they had no objection to the request.  Staff has not 
received any other input on the variance request. 
CONCLUSION:   
Chapter 1, Article II, Section 1-16.D.2, of the Land Development Code states, 
“The Board of Adjustment and Appeals shall first determine whether the need for 
the proposed variance arises out of the physical surroundings, shape, 
topographical condition, or other physical or environmental conditions that are 
unique to the specific property involved and are not the result of the actions of 
the applicant. If the basis for the request is the unique quality of the site, the 
Board shall make the following required findings based on the granting of the 
variance for that site alone. If, however, the condition is common to numerous 
sites so that requests for similar variances are likely to be received, the Board 
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shall base its findings on the cumulative effect of granting the variance to all who 
may apply.”   
The Board must consider the following criteria established in Chapter 1, Article II, 
Section 1-16.D.4, of the Land Development Code for the expansion of the non-
conforming structure: 
1. The property where the structure is located meets the minimum lot 

area standards for the zoning district, as specified in Chapter 2, 
Article II.   
Argument for the variance:  The B-7 zoning classification requires a total 
lot area of 20,000 square feet.  The subject property is an older lot of 
record and has a property lot area of 15,753 square feet.  The fact that the 
lot is below the minimum square footage requirements demonstrates that 
meeting the setbacks would be difficult.      
Argument against the variance:  The lot size is less than 20,000 square 
feet and the application should be denied.                                              

2. There are no other ways of altering the structure that will not result 
in increasing the nonconforming cubic content of the structure.   
Argument for the variance:  Staff reviewed different locations and 
alternatives and is unable to find another method to create the front 
addition that would meet the required dimensional setbacks.   There are 
no other methods of altering the structure and complying with the sided 
setbacks.  Staff views the application as an investment in an older 
property in the South Atlantic Avenue corridor which the City is attempting 
to redevelop and seek private investment. 
Argument against the variance:   The building can be expanded up to the 
side and front yard setbacks up to 390 square feet.  This would eliminate 
the 85 square feet located in the north side yard setback. 

3. The proposed expansion will be consistent with the use of the 
structure and surrounding structures, given that the use is permitted 
by right, conditional use or Special Exception in the zoning district 
within which the structure is located.   
Argument for the variance:  The existing retail sales use as a permitted 
use and fits in well with the surrounding restaurant and transient lodging 
uses.               
Argument against the variance:   None.            

4. The proposed expansion effectively “squares-off” an existing 
building, or does not extend beyond the furthest point of an adjacent 
building on the site.   
Argument for the variance:  The building expansion shall square off the 
front plane of the building and does not extend beyond the furthest point of 
a building on the site that meets the front yard setback. 
Argument against the variance:   None. 
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5. The proposed expansion is in scale with adjacent buildings.   
Argument for the variance: The proposed addition has no impact to the 
scale with adjacent buildings and will provide an architectural upgrade to 
the existing building. 
Argument against the variance:   The existing building is already located in 
the side yard setback and should not be permitted to further encroach into 
the setback. 

6. The proposed expansion will not impact adjacent properties by 
limiting views or increasing light and/or noise.   
Argument for the variance: The expansion will not impact adjacent 
properties by limiting views or increasing light or noise.     
Argument against the variance:   None. 

 
RECOMMENDATION: 
It is recommended that the Board of Adjustments and Appeals APPROVE a 8.7’ 
side yard variance to allow a setback of 1.3’ along the side yard setback for a 
building addition to square off the proposed building plane at 198 South Atlantic 
Avenue. 



Exhibit A 
 
 

• Variance Request 
 

 
 





Exhibit B 
 

Location Map and Site 
Pictures 

 
 
 

 
 



220 ft



Side yard setback = 1.3’.  Property owner desires 
building addition in front of existing building.



Variance area = 85 
square feet





Parking lot of I-HOP abuts side property line.





Exhibit C 
 

Variance Application 
and Permit information 
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